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Making decisions can be difficult. Decisions involving financial and legal issues are even more complicated. 

Minor and major brain injury caused by a motor vehicle or work place accident, illness, age, drug, alcohol or 
criminal abuse may affect a person’s decision-making capacity. 

 

Making decisions 

A person with a brain injury may still be able to make some or all of their own decisions with help from a relative 
or friend. If this is not possible, and it is necessary to do so, a person appointed formally by the Guardianship 
Board may be made to deal with personal decisions, or appointed as an administrator to manage financial 
decisions depending on the need. This may be either the Public Trustee for financial matters or Public Advocate 
for personal matters. 

If you’re the person helping someone who is injured, the Public Advocate can offer help and advice. If necessary, 
a Guardian may request the advice of the Guardianship Board on matters where some direction or extra authority 
is required, for example, to ensure the injured person receives proper medical and day to day care. 

This may help with some of the decisions you have to make. Certain specific legal and financial issues may require 
expert professional advice. 

 

Guardianship 

When a person has a brain injury every day decisions still have to be made. This includes decisions ranging from 
medical treatments to where a person will live. 

If a person is unconscious they are obviously legally incapable of deciding for themselves. However, doubts may 
arise if injury, age, or illness has affected the person’s memory, concentration, ability to understand information 
or make informed choices and this incapacity may change from time to time. 

If these doubts do arise someone else must make the decisions. In a medical emergency doctors usually treat the 
patient without the patient’s or anyone else’s consent. If on-going treatment is necessary, consent must be 
sought from the patient’s guardian or a direct family member. Some special treatments by law such as 
sterilisation or termination of pregnancy, must have the consent of the Guardianship Board. 

 

Administration 

There will be a need to make decisions about money. A person with a brain injury may be able to cope with day to 
day expenses but possibly unable to cope with big items of expenditure or matters like buying or selling a house. 
There may also be a need for someone to make the decisions in a legal case. In these circumstances an order can 
be made by the Guardianship Board or the Court to appoint an administrator or manager. The order may be 
comprehensive and cover all financial transactions or decisions, or may be limited in scope so a person can 
continue having some responsibility. 

Litigation Guardian - previously ‘Next Friend’ or ‘Guardian ad litum’ 
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http://www.guardianshipboard.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.guardianshipboard.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
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If a person has a mental incapacity and is unable to conduct a legal case personally, the Court may appoint 
another person, or the Public Trustee, to do so on his or her behalf. That person (or the Public Trustee) is called 
the Litigation Guardian. This term has replaced the previous titles of ‘next friend’ if the protected person was the 
plaintiff and ‘guardian ad litum’ if he or she was the defendant. The legal matter may involve an insurance claim 
for damages, but can also relate to family law, criminal charges, criminal injury compensation or a civil law claim. 

 

Enduring Power of Attorney and Enduring Power of Guardianship 

The injured person may have anticipated the possibility that one day he or she might not be able to make 
decisions and so may have prepared an Enduring Power of Attorney or an Enduring Power of Guardianship. These 
agreements are private ‘agency’ agreements and do not involve the Guardianship Board. 

An Enduring Power of Attorney provides the authority for someone to manage financial and legal affairs.th 
Australia Inc • Fact  

An Enduring Power of Guardianship enables others to make personal or lifestyle decisions. For example, decide 
where a person lives, what dental or medical treatment is received, which holidays or day care programs are 
appropriate. These decisions may be made temporarily, for a set period, or vary, depending on a person’s 
condition and what needs to be decided. A person must still have legal capacity, in spite of an injury, in order to 
voluntarily sign these documents. 

 

Why appoint an Enduring Guardian? 

The advantage of appointing an Enduring Guardian is that you are the person choosing who will be your guardian, 
directly influencing the decisions made for you. 

What happens if the Enduring Guardian can’t do the job? 

If an Enduring Guardian is unable, unwilling, or unsuitable to continue the responsibility, the Guardianship Board 
can be asked to revoke the Enduring Guardian’s authority and if necessary appoint someone else as guardian. 

 

Is there a need for formal Guardianship arrangements? 

After a brain injury, a person is more likely to rely on the advice and support of people close to them than they 
did before the injury. Relatives and friends can make many decisions without going to the Guardianship Board so 
long as there is agreement between all concerned. 

Board involvement may be necessary when the decisions to be made are so important that ‘outside scrutiny’ is 
needed to ensure the rights of the person with reduced mental capacity are protected. Examples may include 
selling the person’s house or resolving a dispute between doctor and carer or if a conflict within the family cannot 
be sorted out. 

 

What is the Guardianship Board? 

The Guardianship Board is an official tribunal with the legal power to appoint guardians and financial 
administrators for people who are unable to make all, or some decisions, for themselves. If necessary, the Board 
can also authorise certain medical and dental treatments for people who can’t consent. Its prime aim is to protect 
people with disabilities from abuse, exploitation and neglect, including self-neglect. 

http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
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What Orders can the Board make? 

There are a number of Orders that the Guardianship Board can make, however the two main Orders relating to a 
person with a brain injury are: a Guardianship Order and/or an Administration Order. If the Board is satisfied a 
person has mental incapacity and is unable to manage his or her financial affairs it will make an Administration 
Order appointing someone else to do the job. For example a relative, friend or, if there is no one else suitable,  
the Public Trustee. 

If the Board is satisfied a person is mentally incapable of making his or her own personal lifestyle decisions, does 
not have an Enduring Guardian and there is no one suitable to make decisions about accommodation, health care 
or relationships, then a Guardianship order may be the least restrictive option. The Order appoints a person as 
guardian who then has the legal ability to make decisions on behalf of the person, as set out in the Order. In 
either case it will take into account what might have been the person’s wishes had they not become 
incapacitated. The present wishes of the person, if they can be expressed, are also considered. The Board will also 
consider whether existing care arrangements are adequate, which decision or order would least restrict the 
person’s rights and personal freedom but still be consistent with his or her proper care and protection. 

 

What is the role of a Guardian? 

A Guardian’s duty is to protect the personal and lifestyle interests of the individual and to oversee his or her 
medical and social well-being. In making decisions, a guardian must apply the principle of ‘substitute judgment’, 
i.e. he or she must consider what might be the wishes of the individual in the circumstance and what decisions 
the person would make if he or she could. 

A Guardian has NO authority to prevent the individual marrying, authorise the person to be placed in a locked 
residence without the consent of the Board, or to intercept the person’s mail or deal with their money or 
property. 

 

Who can be appointed Guardian? 

Parents, spouses, partners and friends are often the best source for a guardian or ‘substitute’ decision maker 
since they are usually the best source of information about the incapacitated person’s likes or dislikes. 

The Board is likely to ask whether there is someone among the injured person’s family or friends who is suitable 
to be a guardian, so it’s a good idea for those concerned to discuss this beforehand. 

A Guardian must be a person, not a company, and anyone who cares for an individual on a professional basis 
cannot be appointed his or her Guardian. If no one is available, willing or suitable to be appointed Guardian, the 
Guardianship Board can appoint the Public Advocate as Guardian of Last Resort. This ensures there will always be 
someone with legal authority to make decisions on behalf of the person with the brain injury. 

 

Who is the Public Advocate? 

The Public Advocate is an independent public official with statutory powers to act on behalf of individuals with 
reduced mental capacity, and with direct access to the Minister of Health and the Attorney-General. 

The role of the Public Advocate and Office of the Public Advocate is to ensure all South Australians with reduced 
mental capacity get the services they need in a way that promotes their rights, independence and dignity. It also 

http://www.guardianshipboard.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.opa.sa.gov.au/
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ensures their position in the community is strengthened, the risk of exploitation, abuse and neglect minimised 
and their carers are protected and promoted. 

The Public Advocate provides information and advice to carers, service providers and the community about 
Guardianship and Administration and the alternatives to be considered before Guardianship Board involvement. 
The Public Advocate can provide assistance with all applications to the Board. 

 

Other duties 

The Public Advocate also has a ‘watchdog’ role to ensure that the programs available meet the needs of people 
with brain Injury and are appropriate. They may recommend improvements to existing programs as necessary 
and raise any concerns regarding this work with the Minister of Health and/or the Attorney-General. 

 

 

What information is available? 

The Office of the Public Advocate provides a range of literature on adult guardianship and support and 
procedures to help people with brain injury and their carers. It is government funded. There is NO charge for its 
services. Staff welcome your call, email, fax or letter, though if you’re planning to drop in, an appointment is 
appropriate to ensure the person you need to see is available. 

The Office of the Public Advocate is open Monday to Friday from 9.00am to 5.00pm. It provides a general enquiry 
service and endeavours to return calls within 24 hours. 

 

Will making 

Although the protected person’s capacity may be diminished he or she may still have sufficient awareness to 
make a will. An order may be made allowing for a will to be made and signed in the presence of the Public 
Trustee. The will instructions may be taken by a staff member or by a private solicitor, who will draft the will 
document. However, before the will is signed and witnessed, the Public Trustee requires a medical certificate 
stating that on the day of signing the will the protected person has sufficient capacity to give instructions and 
understand the document. This requires a doctor’s visit on the day. The Public Trustee or authorised officers of 
the Public Trustee may also assess the legal capacity of the testator on the day. 

 

Contact the Public Trustee or a lawyer for more information on wills. 

The address is: 

Office of the Public Advocate 

Level 7, ABC Building 

85 North East Road 

Collinswood  SA  5081  

PO Box 213 

Prospect  SA  5082  

http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.guardianshipboard.sa.gov.au/
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.opa.sa.gov.au/cgi-bin/wf.pl
http://www.opa.sa.gov.au/
http://www.opa.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.opa.sa.gov.au/
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Ph:  08 8342 8200 / 1800 066 969 (country callers) 
Fax:  08 8342 8250 
Email: Please use the feedback form on the website 

Much of the information produced by the Office of the Public Advocate is available online. 

 

Who is the Public Trustee? 

The Public Trustee is an independent public official whose office provides a range of safe, independent, trustee, 
estate management and will making services. There is a staff of 150 to do this work. 

The Public Trustee manages the affairs of some 3500 people who lack the capacity to do so on their own. This 
includes the majority of appointments made by the Guardianship Board and the Supreme Court. 

The Public Trustee also has a legal responsibility to oversee financial reports from private financial administrators 
and managers and to report on them to the Guardianship Board and the Supreme Court. If the Public Trustee 
believes an administrator is making an inappropriate expenditure without reasonable care, it may recommend 
the Guardianship Board disallows the expenditure. 

 

How do you become a client of the Public Trustee? 

There are five main ways people become clients of the Public Trustee. 

• If damages are awarded to minors, the Court, usually the Supreme Court, may appoint the Public Trustee as 
trustee of these funds. The Court may direct that money paid to a person be transferred to the Public Trustee 
to manage under trust for that person. 

• If compensation payouts are awarded under the Aged and Infirm Person’s Property Act, the Supreme Court 
may appoint the Public Trustee as manager. Payments under this Act are often very large, but the Act may 
also apply to smaller amounts. 

• If the person is deemed to be mentally incapable, the Guardianship Board may appoint the Public Trustee as 
financial administrator of the protected person’s estate. 

• The Public Trustee can also be appointed by a Court to manage the legal affairs of a person with a mental 
disability as Litigation Guardian (previously known either as ‘next friend’, ‘guardian ad litum’ or ‘case 
guardian’). 

• If a person has signed an enduring Power of Attorney naming the Public Trustee as attorney that person may 
ask the Public Trustee to act as their attorney at any time. If the Power of Attorney has not been activated 
and the person is later deemed to be suffering a mental incapacity, the Public Trustee will act as his or her 
attorney. In assessing the person’s mental capacity, medical opinion is always sought. 

 

What does it cost? 

The Public Trustee charges a commission for its services which varies between one and four per cent of capital 
depending on the size of the estate. A commission of five per cent is charged on income received. As a service to 
the community Public Trustee waives all commissions if the person is only in receipt of a pension and the capital 
is less than $2,000. The services are available to all South Australians. 

 

What information is available? 

http://www.opa.sa.gov.au/cgi-bin/wf.pl?pid=&mode=cd&file=../html/documents//13_Feedback
http://www.opa.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.courts.sa.gov.au/courts/supreme/index.html
http://www.publictrustee.sa.gov.au/
http://www.courts.sa.gov.au/courts/supreme/index.html
http://www.publictrustee.sa.gov.au/
http://www.guardianshipboard.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.courts.sa.gov.au/courts/supreme/index.html
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.legislation.sa.gov.au/LZ/C/A/AGED%20AND%20INFIRM%20PERSONS%20PROPERTY%20ACT%201940.aspx
http://www.courts.sa.gov.au/courts/supreme/index.html
http://www.publictrustee.sa.gov.au/
http://www.legislation.sa.gov.au/LZ/C/A/AGED%20AND%20INFIRM%20PERSONS%20PROPERTY%20ACT%201940.aspx
http://www.legislation.sa.gov.au/LZ/C/A/AGED%20AND%20INFIRM%20PERSONS%20PROPERTY%20ACT%201940.aspx
http://www.guardianshipboard.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/
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The Public Trustee’s Office provides a range of brochures and information on its services. 

Ph: 08 8226 9200 / 1800 673 119 (country callers). 

Email: please use the enquiry form on the website. 

 

What happens if it’s a road trauma crash is involved? 

If a person is injured in a motor vehicle crash he or she may be entitled to compensation depending on who is at 
fault, even if the other vehicle is unregistered or its identity is unknown. This may be provided by Allianz, the 
Motor Accident Commission’s claims agent for South Australia’s Compulsory Third Party Insurance (CTP). 
Motorists pay this insurance at the time of registration. 

 

Compensation 

If a person can show that their ability to lead a normal life was significantly impaired by the injury for a period of 
at least seven days, or they have reasonably incurred medical expenses at a specified level (subject to CPI 
increases) they will be entitled to compensation for noneconomic loss. 

It is recommended that legal advice be obtained regarding all aspects of the claim prior to lodgement. BINSA is 
able to provide a list of firms specialising in injury claims. 

Once a form is lodged, Allianz will write and provide a claim reference number, and the name of the claims 
consultant looking after the case. Allianz will contact the claimant to discuss the case. Payments are generally 
made after insurance is confirmed and liability determined. There is no legal obligation upon an injured person, or 
an agent acting on his or her behalf, to submit a claim form to Allianz, nor is there any obligation on an injured 
person to discuss the crash or his or her injuries with Allianz. However, failure to do so may cause delay. 

Proceedings for damages for personal injury claims involving adults should be issued within three years of the 
date of incident. 

• Liability 

The CTP scheme is fault based. Hence any injured person’s claim may be reduced on account of contributory 
negligence or the claim may be denied. 

Note: changes to the CTP legislation are being considered  

 E:\MAC\CTP reforms\4771_ctp_reform_booklet.pdf 

• Treatment Costs 

Among other things, reasonably incurred treatment costs, hospitalisation, ambulance, medical, chemist, 
physiotherapy, chiropractic and associated travel costs may be covered by CTP insurance. Treatment accounts 
should be sent to Allianz with the person’s third party claim reference number. If the cost item is included in 
the WorkCover SA fee schedule, the CTP Scheme will pay in accordance with the rate specified. 

• Economic loss 

This includes past and future loss of earning capacity. Proof of loss of income is required. 

• Non economic loss 

This includes among other things, pain and suffering, disfigurement and loss of enjoyment of life. Contacts: 
Allianz Australia Ph: 1300 137 331 (cost of a local call) Ground Floor, 89 Pirie Street, Adelaide SA 5000. 

http://www.publictrustee.sa.gov.au/
http://www.publictrustee.sa.gov.au/top-links/contact-details/email-us.html
http://www.allianz.com.au/
http://www.mac.sa.gov.au/
http://www.allianz.com.au/
http://www.allianz.com.au/
http://www.allianz.com.au/
http://www.allianz.com.au/
http://www.allianz.com.au/
http://www.workcover.com/
http://www.allianz.com.au/
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What happens if it is a workplace injury? 

Under the Workers Rehabilitation and Compensation Act 1986 workers injured at work are eligible to apply for 
workers compensation. A determination of the claim is made by either Employers Mutual or Gallagher Bassett, 
the two providers contracted by WorkCover SA to manage workers compensation claims, or by the worker’s self-
insured employer.  

A worker whose claim has been accepted will have reasonable medical, hospital and rehabilitation costs paid for 
by Employers Mutual or Gallagher Bassett, or by the self-insured employer. In some cases the worker is also 
entitled to income maintenance payments based on their pre-injury average weekly earnings and potentially also 
a lump-sum compensation payment. Information about the eligibility criteria for this payment is available from 
Employers Mutual or Gallagher Bassett, the self-insured employer, or from WorkCover SA. 

 

Employers Mutual SA 

SA telephone, fax and mailing details 

Postal address: 

GPO Box 2575, ADELAIDE SA 5001 

DX: 

DX 270 Adelaide 

Telephone: 

(08) 8127 1100 General Enquiries 

1300 365 105 General Enquiries (toll free) 

Facsimile: 

(08) 8127 1200 General Enquiries 

SA office locations 

Adelaide CBD: 

Level 15, 26 Flinders Street, Adelaide SA 5000 

Ph: (08) 8127 1100 

Berri: 

6 Kay Avenue, Berri SA 5343 

Ph: (08) 8127 1121 or 0401 156 506 

Mount Gambier: 

102 Commercial Street East, Mount Gambier SA 5290 

Ph: (08) 8723 5202 or 0458 560 056 

Whyalla: 

1st Floor, Office 4, 2-14 Patterson Street, Whyalla SA 5600 

Ph: (08) 8645 8506 

http://www.legislation.sa.gov.au/lz/c/a/workers%20rehabilitation%20and%20compensation%20act%201986.aspx
https://www.employersmutual.com.au/
http://www.gallagherbassett.com.au/
http://www.workcover.com/
https://www.employersmutual.com.au/
http://www.gallagherbassett.com.au/
https://www.employersmutual.com.au/
http://www.gallagherbassett.com.au/
http://www.workcover.com/
https://www.employersmutual.com.au/contact/contact-details.htm
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Gallagher Bassett  

Postal address:  

GPO Box 1772, Adelaide SA 5001 

Ph: (08) 8177 8450 

Toll free: 1800 664 079 

Customer feedback toll free: 1800 770 813 

 

What criteria are used to determine compensation? 

The Act provides that where a worker suffers an injury arising out of or in the course of employment, the 
disability is compensable. To ensure that the worker does not lose their income as a consequence of the injury, 
they are entitled to weekly compensation payments. 

Income maintenance is based on a calculation of average weekly earnings and injured workers are entitled to100 
per cent of these earnings for the first 12 months of the injury, subject to a maximum of twice the state average 
weekly earnings. Overtime is only included in the calculation if it meets strict criteria. After 12 months, income 
maintenance is reduced to 80 per cent of pre-injury average weekly earnings. The level of income maintenance is 
also dependent on the worker’s incapacity. If the worker is only partially incapacitated they will receive weekly 
payments that top up their income to their pre-injury earnings from the level of income that they are earning or 
could earn in suitable employment. 

Employers Mutual or Gallagher Bassett, or a self-insured employer will pay all reasonable medical, hospital and 
rehabilitation costs resulting from the disability, for example, doctor’s and physiotherapy fees, x-ray costs and 
travel reasonably required to obtain these services or to participate in a rehabilitation and return to work plan. 

To be determined eligible for WorkCover SA entitlements, a claim form must be submitted to the injured worker’s 
employer. Forms are available from WorkCover SA or by phoning 13 18 55. They are also available from some 
employers. 

 

What else is a worker who suffers a brain injury entitled to? 

If a worker experiences a brain injury leading to an incurable loss of intellectual capacity, they are entitled to up 
to 100 percent of the prescribed sum for lump sum payments. A complete loss of intellectual capacity can lead to 
a supplementary payment. If the brain injury causes permanent disabilities to limbs or sensory faculties, for 
example legs, arms, smell or eyesight, the injured worker receives a percentage of the prescribed sum based on 
the loss. 

 

What is not covered? 

Most journeys to and from work are not covered. In some circumstance an injury arising from a journey may be 
compensable when there is a real and substantial connection between work and the cause of the accident. 

A worker is not covered if they were involved in serious and wilful misconduct, or illegal activities or contracts 
that led to the injury. 

The Workers Rehabilitation and Compensation Act 1986 

http://www.gallagherbassett.com.au/
https://www.employersmutual.com.au/
http://www.gallagherbassett.com.au/
http://www.workcover.com/
http://www.workcover.com/
http://www.legislation.sa.gov.au/lz/c/a/workers%20rehabilitation%20and%20compensation%20act%201986.aspx
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The Workers Rehabilitation and Compensation Act 1986 sets the level and criteria for workers’ rehabilitation and 
compensation in South Australia. WorkCover SA sets the policy and guidelines and monitors the management of 
claims by Employers Mutual and Gallagher Bassett . 

 

Contacts 

The first point of contact for an injured worker seeking information regarding their workers compensation claim is 
Employers Mutual or Gallagher Bassett, or their self-insured employer. In addition, information explaining specific 
issues, is available from WorkCover SA. Brochures are available in various languages. 

 

What happens if a crime is involved? 

If a person is injured as a result of a Crime there may be entitlement to Victims of Crime Compensation which is 
paid through the Attorney-General’s Department. Other assistance may also be available. 

The Victim Support Service is a non-government organisation which offers a range of services for those who have 
suffered criminal offence. This includes victims, their families and the community. It offers professional 
counselling, advocacy, support and information about victims’ rights, criminal injuries compensation and victim 
impact statements. 

It also offers a Court Companion Service for victims and prosecution witnesses. 

Ph: 08 8231 5626 

Fax: 08 8231 5458 

Toll Free: 1800 182 368 

The counselling staff will visit people at home or see them at the Victim Support Service office at 11 Halifax 
Street, Adelaide, SA 5000. 

The service is also available for country people through offices in Murray Bridge, Port Augusta, Port Lincoln, Port 
Pirie, Riverland, South East and Whyalla. 

 

Surviving the legal process 

Some useful tips about how to survive the process include: 

• keep a file at home for receipts and correspondence from lawyers, doctors etc 
• keep a diary 
• mark a date on a calendar, once a month or once every two months, to contact your lawyer about the 

progress of your case 
• forget about the case in between dates 
• talk to other people who have gone through the process—while it is important to remember that no two 

cases are the same, sharing experiences may help you 
• write down questions you have for your lawyer, keep a copy and ask them to write down their answers 
• ask for copies of barristers’ opinions and medical reports 
• many cases are settled out of court, but if your case is listed for hearing, sit in on other court cases to 

familiarise yourself with court proceedings 

http://www.legislation.sa.gov.au/lz/c/a/workers%20rehabilitation%20and%20compensation%20act%201986.aspx
http://www.workcover.com/
https://www.employersmutual.com.au/
http://www.gallagherbassett.com.au/
https://www.employersmutual.com.au/
http://www.gallagherbassett.com.au/
http://www.workcover.com/
http://www.agd.sa.gov.au/
http://www.victimsa.org/
http://www.victimsa.org/
http://www.victimsa.org/
http://www.victimsa.org/
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• don’t set unrealistic expectations about the amount of damages you may expect to receive 
• take up meditation or yoga to learn patience! 

 

Consumer issues 

 

Non-compensable injuries 

Not everyone with a brain injury will be entitled to compensation, but everyone will be concerned about paying 
their bills. If you have private health insurance your entitlements will depend on the extent of your cover. Check 
with your policy and your insurance company if you have any doubts. The public health system is free to people 
who need it. Your hospital and medical expenses will be paid for by Medicare. 

Depending on your sources of income you may be entitled to income support from Centrelink. Check with the 
Social Work Department at your hospital, or your local Centrelink office about making an application for: 

• Newstart Allowance (Incapacitated) 
• Sickness Allowance 
• Disability Support Pension 
• Carer Payment and Allowance 
• Health Care Card 
• Access to employment services 

If you have income support refused by Centrelink you may appeal the decision. The first stage of an appeal is to 
speak with the Centrelink Customer Service Officer who made the decision. If you are still not satisfied with the 
decision, you may ask for a Centrelink Authorised Review Officer to look at your situation. The Review Officer will 
review the case quickly and has the power to change the original decision. If your payment is refused by the 
Review Officer, you may appeal to the Social Security Appeals Tribunal (SSAT). The Tribunal usually sits with three 
members: a lawyer, a social worker and a Centrelink officer. A doctor is added to the Tribunal in cases where 
medical evidence is relevant. The Tribunal hearings are informal and applicants have the right to be represented 
by a lawyer or friend. If your claim has been denied on the basis of the Department’s medical advice, it’s a good 
idea to have a report from your own doctor or neuropsychologist. If you don’t feel confident about appealing on 
your own, the Legal Services Commission employs a solicitor who specialises in social security appeals. You can 
also appeal to the Administrative Appeals Tribunal (AAT) if you are not satisfied with the decision of the SSAT. You 
should see a lawyer about lodging an appeal with the AAT. 

The Welfare Rights Centre may also be able to assist. 

 

Dealing with health professionals - Access to information. 

You have a right to information about what is happening to you so that you can make informed choices about 
treatment and services. 

The more information you have the better you are able to make informed decisions, but it’s important to 
remember that health professionals may not have the answers to some questions. They may not be able to 
answer questions like "will I get better?" or "is my daughter going to work again?" It’s a good idea to keep a pen 
and paper handy to jot down questions you may have. 

http://www.humanservices.gov.au/customer/dhs/medicare
http://www.humanservices.gov.au/customer/dhs/centrelink
http://www.humanservices.gov.au/customer/dhs/centrelink
http://www.humanservices.gov.au/customer/services/centrelink/newstart-allowance
http://www.humanservices.gov.au/customer/services/centrelink/sickness-allowance
http://www.humanservices.gov.au/customer/services/centrelink/disability-support-pension
http://www.humanservices.gov.au/customer/services/centrelink/carer-payment
http://www.humanservices.gov.au/customer/services/centrelink/health-care-card
http://www.humanservices.gov.au/customer/subjects/disabled-ill-or-injured-and-looking-for-work
http://www.humanservices.gov.au/customer/dhs/centrelink
http://www.humanservices.gov.au/customer/dhs/centrelink
http://www.humanservices.gov.au/customer/dhs/centrelink
http://www.ssat.gov.au/
http://www.ssat.gov.au/
http://www.humanservices.gov.au/customer/dhs/centrelink
http://www.ssat.gov.au/
http://www.ssat.gov.au/
http://www.lsc.sa.gov.au/
http://www.aat.gov.au/
http://www.ssat.gov.au/
http://www.aat.gov.au/
http://www.wrcsa.org.au/
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If you are unable to write get someone else to write for you. You may want to suggest that your doctor, or 
another professional, writes down the answers to your questions so that you can discuss the information with 
your family and friends. Information is an important part of a health professional’s legal obligation to ensure you 
have given informed consent to treatment. 

 

Informed consent 

Except in an emergency, health professionals have a legal obligation to ensure you have given informed consent 
before any treatment commences. Informed consent involves legal capacity and the following: 

Information—you must be told about the risks and benefits of any proposed treatment, together with any 
alternative treatment options. 

Answers—you must be given answers to any specific questions you have. 

Freedom of choice—you must not be pressured to accept the proposed treatment, you must be free to change 
your mind. Informed consent does not have to be in writing. You can give informed consent just by saying "yes" 
or by acting in a way which implies your consent (for instance, holding out your hand for medication). Informed 
consent must be on-going. This doesn’t mean you have to have a discussion about a particular medication each 
time you have a dose, but it does mean you can usually change your mind about the treatment after it has begun. 
The only time you can’t withdraw consent to treatment is if it is dangerous to do so, for example in the middle of 
a surgical procedure. 

 

A second opinion 

Before you decide whether or not to undergo a particular treatment, particularly if there are risks involved, you 
may want to have a second opinion. Most doctors welcome this suggestion - they may suggest it themselves. The 
hospital or health service should be able to arrange for you to have a second opinion free of charge, but if you 
choose a private doctor for a second opinion a fee may be required. 

 

Confidentiality 

Health professionals are in a special position of trust, like lawyers and priests. As a patient you trust health 
professionals with information that you would not share with anyone else. This information is confidential. Health 
professionals have an ethical and legal obligation not to give confidential information to anyone else without your 
specific consent except in certain circumstances e.g. life is at risk. 

If you are concerned that health professionals are discussing your confidential information with other people, 
raise the matter with them. Ask to be present whenever these discussions occur. 

 

Access to medical records 

While you have control over the confidential information in your medical records, you do not have control over 
the records, or access to them, except through the Freedom of Information Act 1991, or in relation to legal 
proceedings. Your medical records belong to the health service. If you ask to see your records or charts the health 
service may agree to show you. 

Freedom of Information Act 1991 

http://www.legislation.sa.gov.au/lz/c/a/freedom%20of%20information%20act%201991.aspx
http://www.legislation.sa.gov.au/lz/c/a/freedom%20of%20information%20act%201991.aspx
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The Freedom of Information Act 1991 only applies to information held by government bodies or public agencies. 
Medical records held by public hospitals are covered by the Act, but records held by private hospitals or private 
health services, aren’t. The Act gives people a general right to have access to information, but if the public health 
service thinks the information might be harmful to the physical or mental health of the person, the information 
may be released to the person’s doctor rather than to the individual so that the person’s wellbeing can be 
monitored. 

If you want to use the Freedom of Information Act 1991 to gain access to your medical records, ask to speak to 
the freedom of information person at the health service. There are costs involved. Ask how much it costs and 
whether you are eligible for the costs to be waived. 

 

Disability discrimination 

State and Federal equal opportunity laws protect people from discrimination in certain circumstances. The Equal 
Opportunity Commission of South Australia investigates and attempts to resolve complaints lodged by people 
with disabilities. If you believe you have been unfairly treated by service providers, employers or educators 
because you have a brain injury, you may want to consider lodging a complaint. You can ring the Commission for 
information and advice – Ph: 08 8207 1977—Country Callers 1800 188 163. 

 

Complaints 

All of us have a number of fundamental human rights. The right to complain if we are treated rudely, badly or 
unfairly is one of those rights. Sometimes just pointing out that you are unhappy with the way you have been or 
are being treated can fix the problem. At other times stronger action is required. Some rights are legally 
enforceable. If you think you have a complaint to make, think about what is needed to fix the problem. It may 
mean someone should stop doing something or it may mean someone should start doing something. The wrong 
thing may already have happened and there’s nothing that can be done for you but your complaint may prevent 
the same thing happening to someone else. You may believe you are entitled to an apology. You may have a legal 
right to compensation because the way you were treated was unlawful. Once you have decided what you want to 
achieve by complaining, it will be easier to decide who to complain to. You should complain to the person who 
can fix the problem. 

 

Who to complain to 

Most health and other public services have in place a system for people who use the service to feed-back 
comments and criticism. Find out about the system operating in the service you have a complaint about and 
‘pitch’ your complaint to the level most likely to get a quick result. You can always go up the hierarchy if you don’t 
get satisfaction. You may want to start with the individual concerned or their superior. If it’s a ‘systems’ problem 
you are experiencing try the unit manager or charge nurse or the claim manager. There may be a special 
complaints person. If not, consider approaching someone involved in the administration of the service. If you are 
concerned about the service or the way you have been treated by a publicly funded service, you may want to 
complain to the relevant government department head. If you have a legal complaint seek advice from a lawyer. 

 

The South Australian Health and Community Services Complaints Commissioner’s (HCSCC) helps people – 
service users, carers and service providers – resolve complaints about health and community services in South 
Australia, when a direct approach to the service provider is either unreasonable, or has not succeeded. 

http://www.legislation.sa.gov.au/lz/c/a/freedom%20of%20information%20act%201991.aspx
http://www.legislation.sa.gov.au/lz/c/a/freedom%20of%20information%20act%201991.aspx
http://www.legislation.sa.gov.au/lz/c/a/freedom%20of%20information%20act%201991.aspx
http://www.legislation.sa.gov.au/lz/c/a/freedom%20of%20information%20act%201991.aspx
http://www.eoc.sa.gov.au/
http://www.eoc.sa.gov.au/
http://www.eoc.sa.gov.au/
http://www.hcscc.sa.gov.au/cgi-bin/wf.pl


  

  Page 13 of 13 
 

BINSA Information on Legal and Finance 
 

 

Professional registration bodies 

If you are concerned about the competence, skill or ethics of a particular professional you may consider lodging a 
complaint with their relevant registration body. 

Welcome to Australian Health Practitioner Regulation Agency (AHPRA) is the organisation responsible for the 
implementation of the National Registration and Accreditation Scheme across Australia.  

Partnering with National Boards to regulate more than 560,000 health practitioners. 

 Aboriginal and Torres Strait Islander Health Practice Board 

 Chinese Medicine Board 

 Chiropractic Board 

 Dental Board 

 Medical Board 

 Medical Radiation Practice Board 

 Nursing and Midwifery Board 

 Occupational Therapy Board 

 Optometry Board 

 Osteopathy Board 

 Pharmacy Board 

 Physiotherapy Board 

 Podiatry Board 

 Psychology Board 

 

 

 

http://www.ahpra.gov.au/
http://www.ahpra.gov.au/~/link.aspx?_id=D4E5EF420D3C4EAB8B247FDB72CA6E0A&_z=z
http://www.ahpra.gov.au/Health-Professions.aspx
http://www.ahpra.gov.au/Registration/Registers-of-Practitioners.aspx
http://www.atsihealthpracticeboard.gov.au/
http://www.chinesemedicineboard.gov.au/
http://www.chiropracticboard.gov.au/
http://www.dentalboard.gov.au/
http://www.medicalboard.gov.au/
http://www.medicalradiationpracticeboard.gov.au/
http://www.nursingmidwiferyboard.gov.au/
http://www.occupationaltherapyboard.gov.au/
http://www.optometryboard.gov.au/
http://www.osteopathyboard.gov.au/
http://www.pharmacyboard.gov.au/
http://www.physiotherapyboard.gov.au/
http://www.podiatryboard.gov.au/
http://www.psychologyboard.gov.au/

